BEFORE THE BOARD OF ENVI RONMVENTAL REVI EW
OF THE STATE OF MONTANA

In the matter of the ) NOTI CE OF AMENDMENT
anmendrment of ARM 17. 38. 106 )

pertaining to fees for review)

of public water and sewage ) (PUBLI C WATER SUPPLY)
system pl ans and )

speci fications

TO Al'l Concerned Persons

1. On Decenber 16, 2004, the Board of Environnental
Revi ew publi shed MAR Notice No. 17-223 regarding a notice of
public hearing on the proposed anmendnment of the above-stated
rule at page 2983, 2004 Montana Adni nistrative Register, issue
nunmber 24.

2. The Board has anended the rule as proposed, but wth
the foll ow ng changes:

17.38.106 FEES (1) through (2)(a) remain as proposed.
(b) The fee schedule for designs requiring review for
conpliance with departnment Circular DEQ 2, 1999 edition, is

set forth in Schedule Il, as follows:
SCHEDULE |
Chapter 10 Engineering reports and facility pl ans,
engi neering reports (mnor) ................. $ 300
conprehensive facility plan (major) ......... $1, 000
Chapter 30 Design of sewers
< 1320 lineal feet with standard specs...... $ 150
< 1320 lineal feet w thout standard specs...$ 450
> 1320 lineal feet with standard specs...... $ 300
> 1320 lineal feet wi thout standard specs...$ 600
Sewer extension certified checklist ......... $ 100
Chapter 40 Sewage punping station
100 1,000 gpmor less................... $ 866 400
greater than 1000 gpm................... $1,200 800
Chapter 60 Screening grit renmoval ................ $1.000
screeni ng devices and conminutors........... $ 300
grit renmoval ... ... . .. .. $ 300
flowequalization.......... ... ... .. ... ....... $ 500
Chapter 70 Settling......... ... .. .. . .. . ... $ 800
Chapter 80 Sludge handling....................... $1, 600
Chapter 90 Biological treatnment.................. $2, 400
nonaerated treatment ponds.................. $ 800
aerated treatnent ponds..................... $1, 400
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Chapter 100 Disinfection......................... $ 500
Appendices A, B, C & D (per design).............. $ 700
(c) through (7) remain as proposed.

3. The followi ng coments were received and appear with
t he Board' s responses:

COMMENT NO. 1: One comentor was concerned with the
anount of time that he expended in trying to get a well, which
was constructed w thout prior review, approved.

RESPONSE:  Section 75-6-112, MCA, and the Adm nistrative
Rul es of Montana require that a person nmay not comrence any
construction or alteration of a public water supply system
prior to the Departnent review ng and approving plans and
specifications. This requirenent is in place to ensure that
the proposed construction or alteration wll neet design
st andards. The amount of time required in reviewing a system
or conponent that is already constructed may be very | arge;
however, the Departnment is still required by 75-6-108, MCA to
recover costs associated with those reviews. By submtting
pl ans prior to construction, a person may avoid such extended
review tinmes. The subject of the comentor's concern i s not
addressed by the proposed rul emaki ng. Because this comment is
beyond the scope of the proposed rule, no change to the
proposed rule is being nade in response to the coment.

COMMENT NO. 2: Several commentors were concerned that
they were being required to pay to have an existing system
revi ewed.

RESPONSE: The proposed fees wll affect only those
persons proposing to construct new systenms or to nodify an
exi sting system Existing systens that are not maki ng changes
to their systemw ||l not be affected by these anendnents.

COVVENT NO. 3: One commentor was concerned with the
proposed increases as they may affect a small systemlike his.

RESPONSE: Section 75-6-108, MCA, which establishes the
Board's authority to set fees for public water supply systens,
does not set out a fee schedul e based on size of systens. The
statute requires the Departnment to recover its costs
associated with the review process. Because snaller systens
are generally |less conplex and have fewer conponents, they
woul d pay | ower fees than | arger systens.

COVMENT NO. 4. One commentor was concerned that the
increase in fees is associated with the costs of conducting
requi red nmonitoring, and that the increase in fees would | ead
to an increase in nonitoring requirenents.
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RESPONSE: The proposed fees for this rule are applicable
only to plan and specification reviews of new systens or
existing systems being submtted for alteration or
nodi fi cation. The proposed fees do not reflect sanpling
requi renments or costs.

COVMENT NO. 5: One commentor stated that review fees had
been made in the past and no permt had been received.

RESPONSE: The permt in question was for a Montana
Pol | utant Di scharge Elim nation System (MPDES) permt, and
that permt process is still on-going.

COVMENT NO. 6: Several comrents were received stating a
concern that the amount of review tine indicated, by division
of the fee by the flat rate of $50 per hour, was excessive for
that particular type of review. One coment was specific to
"grit renoval ," Chapter 60, and anot her conmentor was specific
to sewage punping stations, Chapter 40.

RESPONSE: There are two nethods by which the fee table
sets fees. One is to set fees for a specific conmponent and
the other is to set fees to cover a chapter, which nmay have
mul tiple conponents within it. For instance, a chapter covers
three specific conponents; if a project submts plans with one
of those conponents, the cost is the same as if the project
included all three items. The fees were estimated to try and
average a cost of the chapter as opposed to line itenms within
the chapter. ldeally, the fee would be accurate for a project
that contains two of the three conponents. For Chapter 60,
Screening, Git Renoval and Fl ow Equalization, the Depart nent
agrees with the commentor that the proposed fees for that
chapter may benefit from further review. For the proposed
fees associated with Chapter 40, Sewage punping stations, the
Board agrees with the comentor that the proposed fees nmay be
excessi ve. The Board will make changes as indicated by
interline for renoved |anguage and underline for added
| anguage. The Board expects to propose nodifications to the
fee table based on a review of future receipts and plan
submttals.

COMMENT NO. 7: One commentor was concerned that the
addition of various fee itens may make the cost of review
excessi ve.

RESPONSE: The additional fee itens are necessary to
reflect the greater ampount of time and resources required to
conpl ete that review.
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COVMENT NO. 8: Several conments were received indicating
that the Departnent shoul d consider placing the review service
on i ndependent contract.

RESPONSE: The Department attenpted this approach and
returned to review by Departnent engi neers because of issues
that arose concerning cost, conflict of interest, and
managenent of files and records.

COMMVENT NO. 9: One comentor gave an exanple of a
"three-party small water system and the estimted costs
associated wth the proposed fees as being an overly
burdensome expense to a small system

RESPONSE: Because a "three-party small water systent
does not neet the statutory definition of a public water
supply, it would be exenpt fromthese proposed rul es.

COMMENT NO. 10: One commentor was concerned that other
expenses were being included in the fee table.
RESPONSE: Section 75-6-108, MCA, requires that the

Departnment collect fees that nust be "... comensurate with
the cost to the Departnent of reviewing plans and
specifications.” The fees include overhead costs such as
floor space rental, adm ni strative assi st ance, file
mai nt enance, electrical bills, equipnment, etc. for review
staff. I nclusion of these itens in fees is necessary to

conply wth the statute's direction to cover costs.
Modi fications to the fee table may be nade based on a review
of future receipts.

Revi ewed by: BOARD OF ENVI RONVENTAL REVI EW
By:

JAVES M MADDEN JOSEPH W RUSSELL, M P.H

Rul e Revi ewer Chai r man

Certified to the Secretary of State,
2005.
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